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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat . ter  of  the Pet i t ion
o t

At lant ic  Cement Company,  fnc.

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Corporat ion
Franchise Tax under Art icle 9A & 27 of the Tax Law
for  the Year  1973.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
11 th  day  o f  February ,  1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  l1 th  day  o f  February ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cer t i f ied  mai l  upon At lan t ic  Cement  Company,  Inc . ,  the  pe t i t ioner  in  the
wi th in  p roceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led
postpa id  wrapper  addressed as  fo l lows:

At lant ic Cement Company, Inc.
A t t :  lawrence C.  leonard
P . 0 .  B o x  3 0
Stamford, CT 06904

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAIIING

Lha t  t he  sa id  add ressee  i s  t he  pe t i t i one r
for th on said wrapper is  the last  known address

AUTHORIZED IO ADMINIS?ER
OA?HS PURSUA$I T0 ftX L,AW
sEcIroN L74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  11 ,  1983

Atlant ic Cement Company, Inc.
Att :  Lar+rence C. Leonard
P . 0 .  B o x  3 0
Stamford, CT 06904

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax law, any proceeding in court  to review
an adverse decision by the StaLe Tax Commission can only be inst i tuted under
Art ic le 78 of t .he Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OT NEI,II YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ATTANTIC CEI"mNT COMPANY, INC.

for Redeterminat ion of a Def ic iency or for
Refund of Corporat ion Franchise Tax under
Art.icles 9A and 27 of the Tax Lar+ for the
Y e a r  1 9 7 3 .

DECISION

Pet i t ioner ,  A t lan t ic  Cement  Company,  Inc . ,  P .0 .  Box  30 ,  S tamford ,  Connect icu t ,

06904, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

corporat ion franchise tax under Art ic les 9A and 27 of.  the Tax Law for the year

1973 (Fi le No. 33252).

Pet i t ioner has waived a formal hearing and submits i ts case for decision

based on  the  record  as  i t  ex is ts .  A f te r  due cons idera t ion  o f  the  record ,  the

Commiss ion  renders  the  fo l low ing  dec is ion .

ISSI]E

Whether  pe t i t ioner 's  c la im fo r  c red i t  o r  re fund o f  corpora t ion  f ranch ise

Lax ,  p remised on  a  neL opera t ing  loss  car ryback ,  was  t ime ly  f i led  w i th in  the

mean ing  and in ten t  o f  secL ions  1087(d)  and fO89(c)  o f  the  Tax  Law.

FINDINGS OF FACT

1.  0n  September  14 ,  1976,  pe t i t ioner ,  A t lan t ic  Cement  Company,  Inc . ,

("At lant ic")  f i led a New York State Corporat ion Franchise Tax Report  (Form

CT-3) for the year 1975, on which i t  showed a net operat ing loss in the amount

o f  $  1  , 6 2 7  , 2 8 4 . 0 0  .

2. Attached t .o At lant ic is 1975 report  was a schedule showing the manner

in which i t  had carr ied back the above net operaLing loss to tax year 1973 and

recomputed i ts tax l iabi l i ty for that year.  Also attached to At lant icrs report
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was a  le t te r  s ta t ing ,  in  per t inent  par t ,  tha t  " . . .we have a  Net  0pera t ing  Loss

Car ryback  to  1973 wh ich  genera tes  a  re fund o f  $170,761 f rom the  1973 tax .

P lease re fund th is  amount .  (Schedu le  a t tached. ) " .

3 .  In  the  la t te r  par t  o f  1980,  the  Aud i t  D iv is ion  aud i ted  severa l  o f

A t lan t . i c rs  tax  repor ts ,  inc lud ing  the  one f i led  fo r  1975.  0n  December  19 ,

1980,  A t lan t ic  f i l ed  a  C la im fo r  Cred i t  o r  Refund o f  Corpora t ion  Tax  Pa id  (Form

CT-B)  fo r  the  year  1973 in  the  amout  o f  $170,761.00 .  Th is  c la im was based on

the  recomputa t ion  o f  A t lan t ic ' s  1973 tax  l iab i l i t y  by  car ry ing  back  to  1973 the

net  opera t ing  loss  repor ted  by  At lan t ic  in  7975.  (see  F ind ing  o f  Fac t  "2" ) .

4.  At. lant ic was advised by the Audit  Divis ion, in a let ter dated January 30,

1981,  tha t  i t s  c la im fo r  c red i l  o r  re fund fo r  1973 was den ied  due to  the  fac t

tha t  the  c la im was no t  t ime ly  f i led  in  accordance w i th  sec t ions  1087 (d )  and

tOB9(c)  o f  the  Tax  Law and regu la t ions  thereunder .

5 .  0n  Apr i l  21 ,  1981,  A t lan t ic  f i l ed  a  pe t i t ion  contes t ing  the  above

d isa l lowance,  and by  a  wr i t ing  da ted  October  2 ,  1981,  s igned by  At lan t ic ' s

t reasurer ,  lawrence C.  Leonard ,  wa ived a  fo rmal  hear ing  and submi t ted  i t s  case

for  dec is ion  by  the  Sta te  Tax  Commiss ion  based on  the  record  as  i t  ex isLs .

6 .  A t lan t ic  asser ts  i t  c lose ly  fo l lowed the  ins t ruc t ions  ( loca ted  on  the

reverse  s ide  o f  Form CT-3)  in  f i l l i ng  ou t  i t s  1975 repor t .  A t lan t ic  spec i f i ca l l y

c i tes  ins t ruc t ion  14  fo r  Form CT-3 ,  wh ich  prov ides :

" I tem 9 :  Net  opera t ing  losses  may be  car r ied  back  to  the  preced ing
three taxable periods and/or forward to the fol lowing f ive taxable
per iods ,  as  p rov ided by  Sec t ion  172 o f  the  In te rna l  Revenue Code.
The amount of any Federal  loss must be adjusted in accordance with
Sect ion  208(a) ,  (b )  and (g )  o f  Ar t i c le  9A.  The deduct ion  sha l l  no t
exceed the deduct ion al lowable for t r 'ederal  purposes, or the deduct ion
which would have been al lowable i f  the taxpayer had not.  made an
elect ion under Sub-chapter S of Chapter One of the fnternal Revenue
Code, or had not elected to be included in a group report ing on a
conso l ida ted  bas is  fo r  Federa l  income tax  purposes .  Net  opera t ing
losses  may be  car r ied  to  the  same year  as  fo r  Federa l  tax  purposes
and to no other year.  Attach copy of schedule support ing the
deduct ion  c la imed a t  I tem 29( " )  o r  p "g"  1  o f  th .  "
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PeLit . ioner notes that instrucLion 14 makes no reference to any requirement of

f i l ing a Form CT-8 (Claim for Credit  or Refund),  but only requires that a

separate schedule support ing the Federal  net operat ing loss deduct ion I I tem

Z9(a) l  be  inc luded w i th  the  tax  repor t .

CONCI,USIONS OF I,AW

A.  ThaL sec t ion  1087(d)  o f  Lhe Tax  law in  per t inent  par t  p rov ides :

"Overpayment attr ibutable t .o net operat ing loss carryback. -  A
claim for credit  or refund of so much of an overpalrmenL under
art ic le nine-a as is attr ibutable to the appl icat ion to the
taxpayer  o f  a  ne t  opera t ing  loss  car ryback  sha l l  be  f i led  w i th in
three years from the t ime the return was due for the taxable
y e a r  o f  t h e  l o s s ,  .  .  .  " .

B .  That  sec t ion  1089(c)  o f  the  Tax  Law in  per t inent  par t  p rov ides :

"Pet i t ion for refund. -  A taxpayer may f i le a pet i t ion with t .he
tax commission for the amounts asserted in a claim for refund i f  -

(1) the taxpayer has f i led a t imely claim for refund with the
Lax  commiss ion ,

(2) the taxpayer has not previously f i led with the tax commission
a  t i m e l y  p e t i t i o n . . . ,  a n d

(3)  e i ther  (A)  s ix  months  have exp i red  s ince  the  c la im was f i led ,
or (B) the tax commission has mai led to the taxpayer a not ice
o f  d isa l lowance o f  such c la im in  who le  o r  in  par t . r r .

C .  That  ins t ruc t ion  14  fo r  Form CT-3  re l ied  upon by  pe t i t ioner  here in

(see Finding of FacL "6") required pet i t ioner to submit a schedule in support

o f  any  ne t .  opera t ing  loss  deduct ion  c la imed by  pe t i t ioner  a t  l ine  29(a)  o f  i t s

1975 U.S. Corporat ion Income Tax Return (and consequent ly in support  of  any

amount claimed as a New York net operat ing loss deduct ion at Line 9, Schedule B

of  Form CT-3) .  Ins t ruc t ion  14  speaks  on ly  to  Lhe requ i red  schedu le  in  suppor t

of amounts of net operat ing loss from other years being carr ied to and deducted

on the  re tu rn  fo r  the  par t i cu la r  (cur ren t )  tax  year  (here  1975) ,  and does  no t

speak to the method or requirements for recomputing t .ax l iabi l i ty for other
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(p reced ing)  tax  years  o r  fo r  c la iming  po ten t ia l  re funds  ar is ing  there f rom.

Accord ing ly ,  pe t i t ioner 's  re l iance on  a  lack  o f  re fe rence to  Form CT-B in

ins t ruc t ion  14  is  misp laced.

D.  That  fo rmer  20  NYCRR 6.10(d) ,  (e f fec t i ve  dur ing  the  per iod  a t  i ssue

here in )  in  per t inent  par t  p rov ides :

" [a ]n  app l i ca t ion  fo r  rev is ion  or  re fund must  be  made on the
form prescr ibed by the State Tax Commission (Form CT7) or by some
wri t ten document containing substant. ia l ly al l  the information cal led

E.  That  Form CT-7  ( la te r  rep laced by  Form CT-B)  requ i red ,  in te r  aL ia ,

information concerning the name and address of the corporate Laxpayer,  the

year(s) involved, and a statement explaining the basis for the change(s) sought

by  the  taxpayer .  Pet i t ioner 's  le t te r  o f  September  14 ,1976 request ing  a  re fund

of  $170,767.00 ,  together  w i th  the  a t tached schedu le  exp la in ing  Lhe computa t ions

forming  the  bas is  fo r  the  reques ted  re fund,  (see  f ind ings  o f  Fac t  r r l r r  and t?2r r )

conta ined "subs tanL ia l l y  a l l  t .he  in fo rmat ion  ca l led  fo r ' t  by  Form CT-7 ,  and

const. i tuted a val id and t . imely claim for refund within the meaning and intent

o f  sec t ion  1087(d)  o f  the  Tax  Law and fo rmer  20  NYCRR 6.10(d) .  Fur thermore ,

the  pe t i t ion  f i led  on  Apr i l  21 ,  1981,  contes t ing  d isa l lowance o f  the  c la imed

refund

of the

t ime ly  and proper  w i th in  the  mean ing  and in ten t  o f  sec t ion  1089(c)

Law.

Cur ren t  regu la t ions ,  in  per t inent  par t ,  p rov ide :

"Method of c laiming credit  or refund on account of net operat ing
l o s s .  x
pa id  under  a r t i c le  9 -A fo r  a  year  to  wh ich  a  ne t  opera t ing  loss  is
car r ied  back  as  a  deduct . ion  must  f i le  an  app l ica t ion  fo r  c red i t  o r
refund of the tax paid. The taxpayer must:

( 1 )  f i l e  i t s  c l a i m  o n  f o r m s  p r e s c r i b e d  b y  t h e  T a x  C o m m i s s i o n . . . "
(20  NYCRR 3-8 .9)  (emphas is  as  in  o r ig ina l ) .

was

Tax
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and the

Div is ion

Iawful ly

DATED:

FEB 1

- 5 -

That the pet i t ion of At lant ic Cement Company,

d isa l lowance o f  i t s  c la im fo r  c red i t  o r  re fund

is hereby auLhorized to refund to pet i t ioner

due fo r  1973.

Albany, New York

1 1983

Inc. ,  is hereby granted

is  cancel led.  The Audi t

such amount as mav be

COMMISSIONER


